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PLAINTIFFS’ FIRST AMENDED COMPLAINT

TO THE HONORABLE COURT:

NOW COME Plaintiffs, Darrell W. Williams and Diana M. Williams, by
and through their attorney of record, and hereby complain of Ameriprise Financial
Services Inc., formerly known as American Express Financial Advisors Inc.

(“Ameriprise”), and Stephen Hamilton (“Hamilton”), Defendants herein, as

follows:
FACTS
1. On or about, January 19, 1994, based on the advice, inducements,

representations, recommendations and suggestions of Defendants, Plaintiffs made
agreements with Defendants to purchase from Ameriprise, and did purchase from

Ameriprise, a certain American Express Life Flexible Annuity, Policy No. 0930-
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0401—5204-1-004 (the “Ameriprise Annuity”) with their community property
funds. On or about January 19, 1994, Plaintiffs made agreements with Defendants
to invest, and did invest, the monies used to purchase the Ameriprise Annuity in
certain Ameriprise mutual funds, based on Defendants’ advice, inducements,
representations, recommendations and suggestions.

2. At the time Plaintiffs made their agreements with Defendants and
purchased the Ameriprise Annuity, and thereafter, Defendants stated and
represented to Plaintiffs that the Ameriprise Annuity included a term or feature
which benefited Plaintiffs, i.e., an annual step-up in the death benefit (the
“Stepped-Up Death Benefit”) providing that, in each year of the Ameriprise
Annuity, the death benefit would be guaranteed under the Annuity in an amount
not less than the highest value, historically, of the underlying investments in the
Ameriprise Annuity. The Stepped-Up Death Benefit was important to Plaintiffs,
and they would not have purchased the Ameriprise Annuity, nor would they have
remained invested in the Ameriprise Annuity, if the Annuity in fact did not contain
the Stepped-Up Death Benefit.

3. After Plaintiffs purchased the Ameriprise Annuity, Defendants
informed Plaintiffs that the Stepped-Up Death Benefit in the Ameriprise Annuity

would last only through the end of 2003.
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;1. ’In December, 2001, dissatisfied with the performance of the
underlying Ameriprise mutual funds in the Ameriprise Annuity, Plaintiffs decided
to effect an exchange of the Ameriprise Annuity to Kemper Investors Life
Insurance Company for a new life insurance or annuity contract as permitted under
Internal Revenue Code § 1035(a) (the “Section 1035 Annuity Exchange”).

5. In December, 2001, Plaintiffs secured the transfer of documents to
Ameriprise to effect the Section 1035 Annuity Exchange. On or about December
12, 2001, having received the Section 1035 Annuity Exhchange documents
respecting the Ameriprise Annuity, Hamilton contacted Plaintiffs and stated and
represented to them that (a) the Ameriprise Annuity included the Stepped-Up
Death Benefit; (b) the Stepped-Up Death Benefit provided substantial value to
Plaintiffs which they would lose if the Ameriprise Annuity were terminated
through the Section 1035 Annuity Exchange; and (c) for the foregoing reasons,
Plaintiffs should not perform the Section 1035 Annuity Exchange.

6. Plaintiffs (a) relied on Defendants’ advice, statements, inducements,
representations, recommendations and suggestions to them on or about December
12, 2001 that the Ameriprise Annuity contained the Stepped-Up Death Benefit; (b)
decided to follow Defendants’ advice, statements, inducements, representations,
recommendations and suggestions to retain the Ameriprise Annuity; and (c)

cancelled their request to effect the Section 1035 Annuity Exchange.
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7. On a number of occasions after December 12, 2001, as they had done
before, Defendants advised and informed, and stated and represented to, Plaintiffs
that (a) the Ameriprise Annuity contained the Stepped-Up Death Benefit, and (b)
the Stepped —Up Death Benefit in the Ameriprise Annuity provided substantial
value to Plaintiffs which they would lose if the Ameriprise Annuity were
terminated.

8. As an owner, employee and/or agent of Ameriprise, Hamilton
solicited business from Plaintiffs. Plaintiffs were interested in investing funds they
had saved for their retirement and came to trust and rely upon Defendants’
investment advice, which was given at all times to Plaintiffs when Hamilton was
an owner, employee and/or agent of Ameriprise.

9. Plaintiffs purchased and remained invested in the Ameriprise Annuity
based upon (a) the representations made by Defendants when Hamilton was an
owner, employee and/or agent of Ameriprise, and (b) the trust that Plaintiffs placed
in Defendants as their financial advisors.

10.  Because of the special relationship of investment advisors and clients
which existed between, on the one hand, Defendants, and, on the other hand,
Plaintiffs, Plaintiffs (a) justifiably relied on Defendants for investment judgment in

connection with the purchase and retention of the Ameriprise Annuity; (b)
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justiﬁeibly rélied on Defendants to act in their best interests; and (c) trusted
Defendants to make responsible decisions with their investment funds.

11. On or about November 20, 2003, Plaintiffs became aware for the first
time that, contrary to Defendants’ previous advice, statements, inducements,
recommendations and representations, the Ameriprise Annuity did not contain the
Stepped-Up Death Benefit. At that time, they learned for the first time that,
contrary to Defendants’ previous advice, statements, inducements,
recommendations and representations, the Annuity contained only a regular death
benefit, i.e., a benefit equal only to the current value of the underlying investments
in the Annuity, less withdrawals.

12. Due to the fact that the Ameriprise Annuity did not contain the
Stepped-Up Death Benefit, the Ameriprise Annuity’s death benefit was worth far
less to Plaintiffs than had been previously represented to them by Defendants.

13.  Defendants advised and induced Plaintiffs to, and stated,
recommended and represented that they should, purchase and remain invested in
the Ameriprise Annuity. The Ameriprise Annuity was not suitable for Plaintiffs.
At the time such purchase was made, and at all times thereafter when Defendants
advised and induced Plaintiffs to, and stated and recommended that they should,
remain invested in the Ameriprise Annuity, Defendants knew or should have

known that the investment by Plaintiffs in the Ameriprise Annuity was speculative
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and co.ntrary to Plaintiffs’ investment objectives and to the investment instructions
given by Plaintiffs to Defendants.

14.  Defendants knew or should have known that the purchase of the
Ameriprise Annuity by Plaintiffs, and their continued investment in and ownership
of the Ameriprise Annuity, were not justified given, among other things, Plaintiffs’
other security holdings and their financial situation and needs.

15.  Furthermore, Defendants failed to disclose to Plaintiffs that the
Ameriprise Annuity did not include the Stepped-Up Death Benefit, and that buying
and remaining invested in the Ameriprise Annuity involved levels of risk far
beyond those agreed to between Plaintiffs and Defendants for the investment of
Plaintiffs’ assets.

16. Defendants’ improper and reckless advice, inducements,
representations and recommendations to Plaintiffs to purchase and remain invested
in the Ameriprise Annuity were deceptive and manipulative, resulting in the
liquidation at substantial losses of the investments in the Ameriprise Annuity.
Defendants knew or should have known that the inducements and
recommendations to Plaintiffs to purchase and remain invested in the Ameriprise
Annuity was inherently speculative and inconsistent with Plaintiffs’ financial

situation and investment instructions to Defendants.
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