10
1"
12
13

14

16
17
1 8.
19
20
21
22
23
24
. 25
26

27

O -6 -

Cohen Kennedy Dowd & Quigley .
The Camelback Esplanadc [ - 2425 East Camelback Road- Suize 1100- Phoceni '
Telephane 602.252-8400+ Facsimile 602.252.5339 PR

Cindy C. Albracht-Crogan (020336) Email: ccrogs
Attorney fot Plaintiff

COUNTY OF MARICOPA
JAY G. GEHRKE, an individual, g No. CV2006“015_909
Plaintiff, COMPLAINT

vs. g?raudulent Inducement; Praud;

AMERIPRISE FINANCIAL SERVICES, INC.; reach of Fiduciary Duty; Negligence;

a Minnesota company; EBEN W. DOBSON, an Brcagh of Coantract; Breach o the

individual, - - lied Covenant of Good Faith and
’ Fair Dealing; Convetsion

Defendants.

Plaindff Jay G. Gehthe, for his Complaint against defendants Ameriprisé Financial

Setvices, Inc. and Eben W. Dobson (collectively, “Ameriprise™) alleg;es as follows:
PARTIES, JURISDICTION AND VENUE

1. Jay G. Gehtke is a resident of Maticopa County who, in 1999, opened 2
RiverSource Mutual Fund Groﬁp Account (“Account”) with defendant Ameriptise,

2. Ameriprise, formetly American Express Financial Advisors, Inc,, is a public
corporation orga.rﬁzed under the laws of Delaware with its ptincipal place of business in
Minneapolis, Minnesota. Ametiprise’s shares ate traded on the New York Stock Exchange.
Ameriprise is a company with over 110 years experience in financial plannmg services, over two

million clients and one of the largest advisor networks in the country. Ameriptise advertises
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that it can assist people “pursue dreams with greatet confidence, increased peace of mind and
the benefits of an enduring relationship with an adviser.”

3. Mt. Gehtke is informed and believes that defendant Bben Dobson is an
Ameriprise financial advisor and that defendant Dobson is a tesident of the state of California.
Defendant Dobson’s wrongful acts alleged herein were committed in or directed toward the
state of Atizona.

4. Defendants have caused events and transactions to occut in Maricopa County,
Atizona out of which Mr. Gehrke’s Complaint arises. Venue is appropriate in Maricopa County,
Arizona, as Defendants reside outside of Arizona and Mt. Gehtke is 2 resident of Maricopa

County, Arizona.

EAQS_(MQ.NM_&
Historical Re]atiohsbz)& betﬁ'een Mr. Gehrke and Ametiprise

5. Mr. Gehtke is a former professional athlete who was drafted by the Kansas City
Royals in 1999. Upon signing his contract, the Royals provided Mr. Gehrke with 2 $1,025,000
bonus. It was Mt. Gehrke’s intention to invest his $'1,025,000 signing bonus and use the
anticipated profits for living expenses. Mz, Gehrke, who was then 21 yeats old and was drafted
while attending Peppetdine University priot to completion of his bachelof’s degtee, had zero
investment expetience and knew he needed an expett to assist him with investing his signing
bonus.

0. In June 1999, the day after Mt. Gehrke was drafted by the Kansas City Royals,
defendant Dobson made an unsolicited phone call to Mt. Gehtke and invited him and his father
to fly to San Diego to play golf. Mr. Gehrke accepted Mr. Dobson’s invitation and thereafter

2
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met with Mr. Dobson at Ameriprise’s San Diego, California offices. During that meeting, Mt.
Gehtke made it cleat that he was not a sophisticated investor and was telying entirely on the
advice of Ameriptise and Mt. Dobson. Mr. Dobson promised Mr. Gchrke‘that Ameriprise
would prepare 2 financial plan that would assist Mr, Gehtke in making financial and investment
decisions. Accordingly, Mr. Gehrke subse.qﬁently signed an “Investment Application” on
August 19, 1999. [A copy of the August 19, 1999 Investment Application, attached as Exhibit
A.] The Investment Application confirms that Mr. Gehtke’s overall investment objective was
growth & income, and that his risk level was moderate. Mr. Gehtke communicated that the
investment strategy should generate income for Mr. Gehrke’s living expenses.

7. | On August 23, 1999, as 2 r_esult of Mr. Dabson’s tepresentations, Mr. Gehrke
deposited $507,500 with Ameriprise, neatly half of his signing bonus. Ameriprise thereafter
opened 2 “RiverSource Mutual Fund Group” account on behalf of Mt. Gehrke, |

Ametiptise Fails to Prepare the Promised Financial Plan

8. On October 22, 1999, Mr. Gehrke was charged $10,050 for the financial plan Mr,
Dobson discussed duting his August 1999 meeting with Mr. Gehrke. Upon information and
belief, once Ameriprise prepates a financial plan, it must be delivered to and approved by the
client before implementing a strategy consonant with that financial plan. Mt. Gehtke, however, -

nevet received ot approved a financial plan from Ameriprise.

9. Had Ameriprise prepated the required financial plan, it would have identified that
Mr. Gehtke required sigxﬁﬁcant income from his pottfolio and invested Mr. Gehrke’s money

accordingly. Howevet, as discussed below, Ameriprise invested wholly contrary to what the
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financial plan would have dictated and in direct contradiction to Mz, Gehrke’s stated investment
objectives.

10.  Moreover, the $10,050 fee, which was charged after Arﬁeﬁpﬁse began investing
$400,000 of Mt. Gehtke’s money, is cleatly based upon 4 percentage of Mr. Gehrke’s assets.
Upon information and belief, it is against Ametiprise policy to charge a fee for a financial plan
based upon a pefcentage of assets. And, upon information and belief, it is against Ameriptise
policy for an investment account to be established, for an investment strategy to be employed
and a fee charged for a non-existent financial plan if the client has not met with a senior
financial officer. Mt. Gehrke met only with Mt. Dobson when he set up the account.

11, Mz Gehtke, 2 young and truly unsophisticated investot, did not know that he
should have received and approved a detailed financial plan before his money was hl{rested and
that the fee fot a financial plari Is nevet to be based upon a percentage of the funds invested.
Thus, on Januaty 20, 2000, not knowing that Ameriprise had violated its own company policy by
charging an improper fee and investing his money without prepating and following the
promised financial plan, Mr. Gehrke deposited an additional $512,500 in his account for
Ameriprise to invest.

Ametiprise Fraudulently Induces Mr. Gehtke
Into Signing a Senior Financial Advisor Account Setup Form

12. By November 2000, Ametiprise had invested over $900,000 of Mt. Gehrke’s
money, without having evet prepared or implemented a financial plan as promised and as paid
for by Mr. Gehrke. Mr. Gehtke, having never invested money before and having no experience

in financial planning or investing, temained unaware of Ameriptise’s defalcations. Mt. Gehrke
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also did not then know that Ameriprise had invested his money contrary to his exptessed .
investment objectives.

13. On November 21, 2000, Mr. Dobson asked to meet with Mr. Gehtke for a golf
outing in San Diego. Mr. Gehtke accepted ‘Mr. Dobson’s invitation. Virtually the entire
conversation duting the golf outing was social and unrelated to Mt. Gehtke’s mutual fund
account. Howevet, toward the end of the day, Mr. Dobson presented a document entitled,
Senior Financial Advisor Account Setup Form (“Form”). [A copy of the November 21, 2000
Form is attached as Exhibit B.]

14. In that Fotm, Ametiprise' represented that it would prepare a financial plan for
Mr. Gehrke using “FAS Softwate,” a financial planning software program that would create an
extensive and detailed financial plan that Ametiprise would implement on behalf of M. Gehtke,
The Form also p¥ovided that Ametiprise would provide Mr. Gebrke with “Allocation Master,”
another financial planning tool that would assist Ameriptise and Mr. Gehtke in making investing
deci-sions. In addition, Mr. Gehtke was to receive “Senior Financial Advisor Services.” Those
services wete to include the following “Comptehensive Planning”: (1) Financial Position; (2)
Investment Planning; (3) Inc;)me Tax Planning; (4) Protection Planning; (5) Retirement
Planning; and () Estate Planning.

13. At the time he executed the Form, Mt. Gehrke was unaware that Ameriptise had
fraudulently exacted a fee for financial planning services it never provided before investing his
mohey. M. Gehtke was charged an additional §2,500 for the setvices identified in the Form
and never received ot approved any of those plaﬁdng setvices, all while Ameriptise continued

to invest Mr. Gehrke’s money.
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16.  The Form also indicates that Martin Batstone, an Ametiprise Senior Financial
Advisor, was overseeing Ms. Gehrke’s account. M. Gehrke has never met with ot spoken to
Mz, Batstone,

Ameriprise Ignored Mr. Gelitke’s Investment Objectives

17. In August 1999, Mr. Gehtke identified his Investment Objectives as “Growth &
Income” However, contrary to these clearly identified investment objectives, and without M.
Gehrké’s knowledge, Ametiprise invested the majotity of Mr. Gehrke’s money in growth
investments only. For exa;nple, Ameriprise invested $200,000 of Mr. Gehtke’s money in
“Reseatch Opportun CL A,” 2 growth only stock. |

18.  In addition, Ameriprise invested $336,418.18 of Mr. Gehrke’s money in “Growth
Dimensions A,” anothet growth-only stock to which Mt. Gehrke would have never provided
his consent.

19.  Ameriptise also invested $200,000 of Mr. Gehrke’s money in “Growth Fund
Class A,” which, as wete the majority of other investments made by Ameriprise on behalf of M.
Gehrke, was 2 growth-only stock and contrary to Mr. Gehrke’s stated investment objectives.

Ameriprise Invested M. Gehrke’s Money Throughout
the Life of the Account Withour Mr. Gehrke’s Authorization .

20.  Upon infotmation and belief, Ameriptise may not invest its clients’ money or
transfer money from one account to another without first obtaining written permission for each
transaction. Upon information and belief, Ameriptise may invest or transfer its clients’ money if
the client provides oral, telephonic petmission and if the client has pteviously executed an
Advisor Assisted Transaction Form. Mr. Gehtke is not in possession of an Advisor Assisted

‘Transaction Form and, even if one exists in the file, after the Investment Application and Form
6
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were executed, neither Mr. Dobson not any other Ameriprise representative ever once
contacted Mr. Gehrke to obtain permission to thereafter invest ot transfer funds.

Ametiprise Wrongfully Invested Mr. Geluke’s Money
In Its Proprietary Funds Instead of Better Performing Products of Others

21. At Mr. Gehtke’s initial meeting with Mr. Dobson, Mt. Dobson told Mr. Gehtke
that Ametiptise would prepare a financial plan and invest his money accotding to that plan, Mr. .
Dobson, howevet, invested all of Mr. Gehrke’s money in Ameripﬁse funds, never told Mr.
Gehtke about funds other than Ametiprise’s own funds and nevet explained to Mr. Gehtke the
conflict of interest inherent in Ameriptise’s marketing e;nd selling its own funds.

22.> Upon information avnd‘ belief, Ameriptise’s motive for oﬁiy marketing and selling
its own funds was a tesult of Ameriprise awafding its financial planners latger bonuses for
selling Ameriprise’s proprietary funds. |

M. Gehrke First Discovers that Ameriprise’s
Misconduct Caused Fim to Suffer Damages

23.  InJuly 2002, héving suffered staggering losses of his ptincipal, Mr. Gehtke closed
his Account. When he closed his Account, Ameriprise (mis)represented to Mt. Gehrke that it
had invested his monéy in accordance with his stated investment objectives and the prepaxéd
financial plan, and that Mr. Gehtke’s losses wete solely due to market forces. Thus, Ametiprise
affirmatively concealed its wrongdoing from Mr. Gehrke.

24. Mz Gehtke, then a young, unsoplﬁsdcated financial investor who was traveling
the countty with the Kansas City Royals, believed Ameriptise when it stated that M. Gehrke's
exorbitant losses were due to the declining market. It was not until the spring of 2006 that M.
Gehtke, who had then tecently becamé employed with 3 ﬁna.ncial planning firm, discovered that

7
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his damages might have been caused by Ameriptrise. Indeed, Mr. Gehtke was not fully
cognizant of Ameriprise’s wrongdoing until Ameriprise forwarded Mt. Gehtke his complete
account history on May 13, 2006.

FIR M FOR RELIEF
(Fraudulent Inducement)

25, Mr. Gehrke incorporates the allegations in patagraphs 1 to 25.

26.  Ametiprise made a number of material, mistepresentations to Mr, Gehtke to
induce him to invest $512,500 on Januaty 20, 2000 and to sign the Form, including
mistepresenting that it was entitled to charge a second fee for a financial plan. Ameriptise also
concealed from M. Gehrke material facts to ihduce‘hirn to invest another $512,500 on Januaty
20, 2000 and to sign the Form, including concealing its failure to prepare a financial plan for
which Mr. Gehrke had already paid, concealing that it had invested Mr. Gehrke’s ﬁonq
contraty to his investment objectives and concealing its cleat conflict of intetest.

27.  Ameriptise’s reptesentations were false as it knew it had concealing its failute to
prepare a financial plan for which Mr. Gehtke had alteady paid, concealing that it had invested
M. Gehrke’s money contrary to his investment objectives, representing that it was entitled to
charge a second fee for a financial plan and failing to disclose its conflict of interest.

28.  The mistepresentations identified above were material to Mr. Gehtke. He would

never have never made the second $512,500 deposit, signed the Form, paid Ametiptise the

-requested fees for financial planning, or continued to allow Ameriprise to invest his money had

he known of Ameriprise’s mistepresentations,
29. At the time that Ameriptise made the above-referenced misrepresentations, there

can be no legitimate debate that Ametiprise, one of the most respected financial services
: 8
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companies in the country, knew its representations were false. Mr. Gehrke, however, was
wholly unaware of the falsity of the representations.

30. Mt Gehtke reasonably relied on Ameriptise’s -misrepresentations by trusting
Ametiprise to invest his money according to his stated investment objectives, paying Ametiptise
fees to which it was not entitled, signing the Form and continuing to allow Ameriptise to invest
his money throughout the life of his account. Given his lack of sophistication about investing
and financial planning, Mr. Gehtke was certainly justified in relying upon Ameriprise’s
representations. Mr. Gehtke did not know that Ameriprise was violating its own policies and
procedures, its fiduciary duty and its moral and ethical obligations with respect to the conduct
discussed above.

31.  Injustifiable reliance upon Ametiprise’s misrepresentations, Mr. Gehtke suffeted
substantial damages. |

32.  The actions of Ameriprise were intentional, aggravated and were committed with
an evil mind and with the intent to cause injuty, ot in reckless and/or deliberate distegard of an
unjustifiably substantial risk of significant harm to Mz. Gehtke. Mr. Gehrke is entitled to an
award of punitive damages against Ameriprise in an amount not less than three times the actual
damages.

WHEREFORE, Mr. Gehrke requests judgment against Ameriprise as follows:

A. Rescission of the Form and the return of Mr. Gehrke’s Januaty 20, 2000 $512,500
deposit;

B.  For damages in an amount to be proven at trial;
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C.  For punitive damage; in an amount sufficient to punish Ameriprise and deter it
and others similarly situated from engaging in similar conduct in the future;
D.  Por Mr. Gehrke’s costs;

E.  PFor pre- and post-judgment interest on ‘the awarded sum at the highest rate

permitted by law; and
F. For such other relief as is appropriate.
C FOR RELI
(Fraud)

33.  Mr. Gehrke incotporates the allegations in paragraphs 1 to 32.

34. In addition to the fraud Ameripx:isé committed to induce Mr Gehtke into
depositing an additional $512,500, allowing Ametiprise to invest his money and enteting into the
Fotm, Ameriprise engaged in fraud throughout the life of the account by concealing that M.
Gehrke’s money was not invested in accordance with his stated investment objectives.

35. Ameﬁf;rise never sought authorization for any of the investment transactions and
Mr. Gehrke was unaware that his apptoval and consent was required. Thus, although Mr.
Gehtke received monthly financial statements, those statements only disclosed the name of the
funds into which Ameriprise invested Mr. Gehrke’s money and did not convey that those funds
were growth only funds that would not genetate income for Mz, Gehrke. Moteover, Ametiprise
knew that Mr. Gehrke would not understand the information contained in those statements and
was relying solely on Ameriprise, a financial planning expett, to act in Mr. Gehrke’s best
interests and in accordance with his stated investment objectives and the financial plan

Ameriprise promised to prepare.
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